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STATE OF  MOMTAMS
BEFORE THE BOARD 'OF PERSOMMEL AFFEALE

IM THE MATTER OF COMNSOLIDATED UNFAIR: LABOR FRACTICE CHARGE
MOS, 19-BE aMD SI0-BE:

TEAMETERE . LOCAL, LION NO,. 150; 1
Camplainant, i

— g — 1 FIMAL ORDER

CITY O BILL [MNGS, i
Defendant . i
& %2 R K BB R RHEHE s s oW

The Findings af Faecks Concldusions gof Law and Recommended
Urder was issued oy Hearing Examinec  Arlyn Plowman on Juns 23,
1985,

Exceptieanas o tha Findimgs Bf Facks Corclusions ef Law and
hrCossended Urder were Filed by b Patrick Mckiftrick: attorney
Tor the Complainant; on July 75 19EG,

dral argumEnt wWwa= schodalod heforg. tha Boafd of Fersonngl
Rppeals on September 27 1585

FTrer reviewing the record: congsidering the Brlefs sard oral
arguasnts: the Hoard crder=s as follows.

k: IT I35 ORDERED that the Exceptions to the Hearing
Edaminor's Findings ef Facty Contlusiona of Law, and Recosnsnded
Order are hereocy denisc.

2. IT 2 CORDERED that Ehils  Eoard therefor= adopkt the
Findirmgs of Fact, Conclusions of Law arnd Recommended Order of

Hearing Examiner Arivyn Ploauwman as the Firal Drder of this Hoard.




10

1

1

13

Ed

is

T8

i7

L1

1

21

a4

25

4
DATED this X "= day of October: 198°,

By e
FRobert A. Pooro
Ehairman

T A EHE R E W BREERE R

CERTIFICATE OF =alLlmMG

true and eadrec ;ép LHE; document
following an the __iL_ day of Dekober, L99%:

L Fatricy MocEitErich
MCEITTAICE LAW FIRHM

Sbtrain Building — Suite &£32
510 Cantral venze

P.0. How 1184

Grest Fall=, MT b T R

Fagl . Luwp

dtaff Attorney

City =ofF Billimgs

City Atiorney's OTFics
F.0. How 117E

Billimg=,y MT SBIR3-Y1174d
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STATE OF HONTANA
BEFORE THE BOARD OF PERIONNEL APPEALS

4¥ THE MATTER OF COMSOLIDATED UNFAIR LABOR FRACTICE CHABGE
MD."S5 19-8B8 AND 30-BHE

TEAHETERS LOCAL UDMION HoO: 191,

Complatinank,
FIHOINGS ‘OF FACT:
CONCLUSIONS oOF LAW:
RECOMMENDED O3DER

CITY OF BILLINGE,

e i S o i Sl T W™

Dafandant.
B wW-E- ¥ & FE = X @ W K
F o IHTRODUSTION
A hearing 1o the abave-captioned matter was held
Wednesday, January &3, 1989 in the City of Billings Public
tilities Department Confersnce Room 2t 22151 Helknap Aventa,
Billings, Montana, The Complainant; Teamskters Local Unien
Ha. 150 wats represented by D. Patrick Meiteeick. Faul Luwe
reprosentad the Defendant, City of Billipos, BElvn L.
Plowman wWas the duly appointed Hsaring Examiner for the Eoard
af Fersonnel Appsala; The parties offered evidence and
gergument and filed poat-hearing briefs. The matkEet was
deemad aubmitted on May 9; 198%,
= P EACKGROUHD
on Auguat 286, 1988 Che  Complainant, Chauffenrs,
Teamsters and Helpers Local Union NWo. 180 filed an Unfair
Labor Practice Charge with the Soard of fersconel Appeals
witich was labeled ULP 12-22, The Complainant charged:

Since oo or abouT Audust 3, 1985, it (the
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Defendant/Employsr, City of Billings) by
its officers;, ‘agents or renresentatives
has Tefused to: hargain cellegtively in
good  faith with® s2id unich [Teoamsters
Local 180), a laboer -orgenizaclion chosen
By a majority of ite eamplavees io an
appropriate  wunit. Betd emplover has
réfused to process tThrough Article w-
cettiement of Digputes; af ths extant
collective |bargaining . contrac: &
grigvance Vel one of tha bansefits upder
said ceontract; to witi Heritage Day
holiday, 2Saild employer has violated the
law inoluding 'but peot limited to Ssctiona
d43=31=303, 306, 40L{%] and 201 MCA.

Lo Septembper &, 15348 Ehe Deisndant, City of Billings,
f£iled a timely Tresponse reduesting that the charae  be
derermined to be without merir;

The matter was referred to 5 Beoard of Personnel Arpmaazls
INVeST1lgAatar - and on Octoper 'S5, 1988 an Investigation Report
and Determination “was izsued findirg probable merit for the
charge., The Defendant £iled 3 timely answer on ODgtobarc 19,
1388 requesting that the charge bes dismissed with prajudice,

on Cetebey 11, 18E§ Arlyn L. Plowman was apoointed
Hearing Examiner and Haotica of Pre~Hearing Confershce Wwis
feggved on October 24, 1988.

On  “Wevembesr 11, 18EE tThe Complainant, Chauff=urs,
Teamatergs and Halpars Local Unloen Ha, 190 filed an vnfairy
Lanar Fractice Charge wWith the Beard of fersconel Appeals
whiah was labeled ULP 30=-88. The Complainant charged:

on 0T  about July cBF 19e4d, and
subgequently  and  cootinning, it{the
Defendantb/Imployer, City of Billinga], by

-




14

11

12

13

15

14

g

iv

te

s

its officere; agents oar - reprasentatives
hias  refused to  bargain coéllectively in
gocd faith wWith. safd upnicn {Teamsters
Local 180}, a labor drganfization ‘chosen
by 2 pajority of its emplovess din an
Approprlate’ uhic. On &ar shout August 3,
1988,  said  emplayer Hasg: refused to
procegs through Artislea V-Settlement of
Digputes, —©f the extant collectiwve
bargaining contract a gr-ievance over one
of the benefits under =zaid contract: to
wit: Heritage 'Day  holiday. Zaid
enplayer has viclated the law including
but. net limited to Sectians 33-31-305,
a6y 40L[5] and 201 MCA.

The Defendant; City of Billings, £1led a timely-Tesponse
o Movemper ZZ, 1588 ih'which it requeated that the charge be
detarmined To Dbe -without merit, or In the alternative
processad aAs an amendment to ULP 19-68.

On MNavemnbar 29, 19B2 an order was issued cansalidating
ULP Ly¥=EE and ULE 34-38,

After being rescheduled, a pre-haaring conference in the

above ‘capticned metter was held by telephone on December 3

IoELg, Notlce setting the hearing for Japvary 2%, 1389 wWas
lgsued on December 7, 1948.
ITIT, FPINDINGEH OF FACT

1, The Defepndant, city —of @ Afllings, and the

Jdomplainant, Teamsters Loczl Unlan MNo. 150, are SLONATALY to
g Collective PBargaining  Agreement [Exhibit J=27. That
wollective Bargaining ‘Agfeement or its predecesscr (Exhibir
J=1] ‘was 1n effect at all times '‘relative to this dispute:

2. The July 1, 1387 throvgh Juns 30, B85 Collective

3




i

1

iz

13

14

15

18

7

14

11

2

EE

Bergaining Rgreement [(Exhibit J-2) between the parties and

arcicka

W=8ettlement of Disputes cootains the

language an pagss & and T

«woAanl amployss, who has & - grisvance,
ghall, 'with or without the steward
Frasent, -erally discuss the Jgrlevince
with the Hliperwisar. If-the SUpareizokb
15 unabla pof crally rCasolveé Ehe
grievance; the eaployae and steward asay
reguest’ the undisn Eta 'Tila & farmal
grisvance..

The grievance pRust bhe sled wirth the
Depasbtment Head, ar e bargannel
Director; ag &n -alternate, within £ifteen
{15) calendar days of Tthe grievance's
acoyprence, ‘of the f£irst opportunity to
have ressonehly hed knowledge of its
QoCUrrences. The Employer shall revisw
the grievance and report = grisvangs
regalucion ta the Unien within fifteen
{115] ecalendar days of the receipt of the
Frievance.

ia+1f the Empplower'!e grievance rTaspglucion
1e mot sEatilsfactory to ths imien, either
PErty mavy Tequest a grievance hearing to
b provided at the mnext Jeoiot Labkor
Management Committese. The - Joint Labor
Managem=ant Commitftes |[JLMC) shall bhe a
permanent standing comsitien composed  of
an agual numbar of Labor and Managemétnt
representatives, Dut net Lo excesd more
than three [3} for each sids.  Each aide
ghall eppoint & permanent Chalrman, The
JLMC shall adopt rulses or procedures to
govern ‘the epooduct of its procesdings,
Membera of the JLMO shall not hava 3
direct ‘canfifst. of 1interest with the
grisevance being heard. After heacing ths
grievance, the JLMZ shall issue a final
and bindipng: decisien,  Eubject o Ehe
majority-wetae of- Ehe JLMC:

cweipeEre’ Ehe ghairmen are unable to agree
o gome to 4 declslon on the grievance,

4

following
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partles may Jointly agree te submit ths
grisvance o a third, ‘party neutral
arbierakat, supjest to the follewing
Tegtyictions. ..

x JF Artlcle E.4,8,10 oI the 19B7-B5 <Collegtive
Bargaining Agreement (Exhibit J-2) stated after Januarcy 1,
1988 Heritage Day wWes to be cheerved as a holiday on a dats
t2 ke determined by the Cdlty.

q . In January 1988, there argse, betwesn the parties;
a dispute as to the implementaticn of the Heritege Day
holiday, Several lstters were exchanged (Exhibit -1, -1,
C=3, apd .€-4)} in -that dispuEes. It was Lths Complilainant/
Uniton's positlon {See Exhibit £-2) that the Heritage Day
holzday was to Le observed before the end of the coptracst
¥ear, July 1, 1988, The Defendaht/Emplover held (Exhibit o-
1) ‘that the Collective Bargaining RAgreement only Teguired
Heritage Day to he detsrnined.and chserved before the end of
the calendar-ysar, December -31, 19885.

25 On February 8, 1988 the City Council eof the City of
Billings adepted = resolutlen ‘declaring Heritage Day. ta be

Che day after Thanksgiving [Exkibit D-4).

A . Thae matter was the subject &f several conversatlions
oetwWeall represeftatives of the parties. Those discosalons
did not resalva the dispute. dn: July o 27, 196 Tha

Complainant/tUnion £iled a grievance |[Exhlbit D-6) allaging

that the Employsr/Defendant failed to provide Ehe Heritage
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Day holiday -a2s required Ly the Collective Bargaining

AOUEEMENE

T The Employer/pDefendant Tesponded ta th

&

]

afarementioned grisvancs 1n a letter dated August: 2. 1CB
[ExkiDit C-6) denying the grievance as uncimely, The
Emplayer atated that the grievance shouwld have been. £iled
within Eif®een (153) days after the febzuary &, 15B8 City
Council regolution designating Heritage Gay.

E, Tha - Complailnant/Union did not attempt to advanca
the grievance an Lo, the next =step of the <collective
Sargaining Agreement ‘grievance procedure BY feduesting a
grievance hearing at the Joint Laber Management Conzittes,

CE Inasmuch ‘as the Compleinant/Union fa3iled to move
the qrievacce on to Che next atep of the grisvance praocedure
thie Defandant/Emplover did not refuvse %o process the
grievance 45 thets Was no request te doé pc.

13, It sheould be noted thar the cellsgtive bargaining
agreemant'a gyisvapde-arbitration machinery has: no btime
limits between atep 1 apnd step &. It 18 canceivable that the
Complainant could yek, at this late date, £ile a Eimely
Feguest To move the grievance on to the second step of the
grievance procedure’ apd & hearing with che Joint Laber
Mansagament Committee,

LV, COMCLUSIONS OF LAW
L The Board of Personnel Appeals hes jurdsdiction in

6
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this matier pursdant to Sectlon 25-31-405 et seg., HCA.

i The Mehtana supremnae Court héas approved the praciice
of the Board of Personnel Appeals in using Federal Court and
HNational Labor Zelaticns SoExd THLER precadents as
quidelines in interpreting the Montana Collective Barcaining
for Public Emplovess Act a5 the eBtete aect i1z 2o ginilsr to

the Fedsral Labor Management BHelzatliéns Act, Stcats ex, rel

Board of Perceannsel Apnsals w. Discrict Court, B3 Moht, 223

528 P82 1117, 143 LEREM 2297: Teamsters Lecal Ha, 45 v, State

a¥. rel Soard of Percsonnel Appesls, 195 Moat, 272, E3IE P38

1310, 110 LRERM 2191d; city eof Great Falls v. ¥Young ([Youpng

IIT) 4 6RE-P.2d 185 Y18 LRRM 2682, 211 Monk. 13.

3, Purguint e gection 359-31-505 MCHA the
Complainant's case muet be established by a preponderance af
the evidence befors an unfalr labar practize may be found,

Board of Trusteea v, 2tate of Msntana, 103 LREREM 30949, &04

F.2d 974, 1B% Mont. 8%, Sz zlga Indism= Metal Predusts v,

HLR3, 18533 ©a T; 31 LRRM 2490, 202 F.2d 613 aznd HLEE v,

Kaiser Aluminum and Chemical Corporatico, 34 LEEM 2417, 217

F.o2d -3aa,; 19538 Ch- 9
L Jurguant tTa Bectiapn 33-31-40% HCRA 1t L& Aan dhfaic
labor practice for a2 publip employer ta refuse te bargain
pollectively 1in good f£aith with an exclusive representative.
- Good faith bargaining 1s defined 1in Section
d9-31-305% as the performance of ths mutual oebligation of the

"
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ptiblic =mployer or his desianated representative and the
representatives of the exclusive representative to maet ax
reasonable times and negotiate in goed falth with respect to
wages, ‘hours, fringe benefits;, and other conditicnsg ‘af
enpley=ent o She nagotiation of &R agresment or any guestion
arising thereunder . snd' the exssution of a written centractk
inccrporating any agresment  reschad, Fucfh wohligation doas
nct compsl either party ©o agree to. a preoposal or reguire

the making of & concession. See NLRB W, American MNational

insurance Company, 30 LRRM 2ZI47, 343 Us 355, 1952; NLRR v.

Bancroft Manufscturing Company, Ine., 106 LRRM 2603, 365 F.2d

432, 1881 “CA 533 HLRS %. Blevims Papaorsn Company, I07 LARM
4194, 659 F.2d 1173, 1981 CA DC; Struthers Wallg Corporation

¥. NLAE, 114 LEEY 3553, 721 -FE.2d 4€5, 1980 On 3,

6. Fursuant to  the Eoregeing the Defendant was
cbligated to bargain collectively in good fFaith wikh Ehe
Complainant, Teamsters Local Ne, 190. That obligatian to
bargain in :geod faith includes the duty to conply with the
grievance-arhlitration procedurs ccptained within the exieting

Colleccive Bargaining Agreement, Chicags Madnesium Casting

Loppany v, HLPR, 03 LERM 2221, G612 F.2a4 1048, 1980 CA 7; NLAB

V. South Western Elactriec Ceoperative, Inc;, 122 LARM 2747,

To§ Fo2d-2T76 . 1986 CH T,
The grievance preocedura: i5:-.a part ©f the continuing

ecliective bDargaining process, Steel Workers . Warrior

i
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Havigation, 46: LRAM 2416, 363 DS 574, 18340, aAn-empleyer has

the same obligation to bargain eollactively over grievances

as aver the terms of tThe agresment;, City of Livingston w.

Hontana Council No. 8, 100 LRRM 2528, 571 P.24 374, 174 Mont.

421,

T in ULP 24=-31 James F. Foraman, IAFF Lecal Ha. 43g

¥. Anaconds Deer Lodge Counby and ULP 43-81 William: M.

Cohverde, IAFYF Local Mo, 436 v. Anaconde Deer Lodge OCounty

{aprrl 20, 1283} the Board of PFersconnel! Appeals daferred
Onfalr Lahor -BPractice cCharges to the Collsctive Bargaining
Agreemant's griavance-arbltraticn precedure. In-doing sc the

Board formzlly adopted the Collyer dectrine. ‘In Young, &t al

v. City of Great Falle, 112 LHRM 2923, 198 Hont. 343, 545

F.2d 512 the Maontanz 'Suprams Court degeribed tha® docErine as
follows:

A “pre=arbitral deEerral palicy" was
first enunciated. by the NLAB - Collyer
Lgﬁgégtei Wire [E8TL), a2 MRS a3 T, 77
LERM  ERITEL Thare, quoting from Jag:
8chliitz Srewing Company (1982}, 175 WLRE
23, M OLEARM 1472, 1475, 'the MNLEA found
"that the pelicy . of promotimg industrial
peaca apd stabllity. through colYective
EBargaining ooliges s o defsr the
partles el the grisvance=arbitration
procndures thew themsaelves have
valuntarily established." <Collyar-at 77
LEBw 1958,

The Hatlonzl Labor Relatblond ESocard deferred to the

grievance=arbitraticn precedure in Teamsters Local T0 and

27 L8 -MLRE  Hg. 85 JULy

g
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31, IBT7Z wWhere Ehe procedurs-was =imilar' te that contalped im
the Collective Sargaining Agresmsnt betwsen the parties: in
this matter.

Howewvser, ‘when - arkitration is not ‘availabls, tha Board
has Jjurisdiction apd respensibility to interpret and apoly
the <Collectiva ‘Bargalning Adreement and to rasclve disputes

arising thecefrom. Sea NLRB ¥, ©T & C Plywood Corporation;

- —

gd LERM Z20BE, 285 U3 42%;

B. A a gemeral ‘rmnle, the parties are encouraged and
expected: ta axhaust their nagotliated digpute resolution
pracess prlar bo seeking reliz=f elgewhere. "The Beard 1s neot

the proper fopum for parties seeking te reaedy an alleged

breach of centract," Hatiopal Dairy Produets Corporaticn and
United Dairy Warkers Local B3, 43 LRBM 1332, 126 MLRS No. &2,

*Whate an entire dispute can adeguately be disposed of tinder
the grievance and arbitraticn machinery, we are Eaverably
inclined toward permitting the parties to do so0...," Shsat

Hetal Workers Local 17 and George Xoch Sons, 15%% MLRS No., 26

Bl LRREM 11%%, enforced B3 LRAM 3548, 18978 ©CA 1. B=s algs

Republiic. freel Corpatfation v, Maddox, 58 LERM 21%3, 279 U3

650 Brinkman v, ‘Mont#na, 1 IER 1236, 729 P.24 1301, 43 state

Report 2163; Unitad PFaper Workers Internatlianal Usnion - v

Migco, ITme., 1268 LAEREM 3113, United Jtatss ‘Supreme Court,

Dacember 1, 1887, Ha, 84-551,

I Likewise, procadural arbitrabilicy squestlions are

10
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best reselved using the negotiated dispute resclution
nachinecy. &Ses Local 4-347 v, Chevron Cheaicsl Company, 125
RRRM #3333, 8156 F.2d4-3348, 1987 CA5:

1. It has bean dstermined that the Complainant has oot
gxhausted the remedies avallable fn  the Collective
Bargalning Adtresment's grisvancs-srbhitration procedure.
[nagmuch ag the Complainant failed to move the crievance on
to the next step, tha Defendant has not refused to process a
grilevanoe, Sectlon 39-31=-406(5) MCA reeuires that, 4if;
upcn the preponderance of the svidence taken, the Board is
not of the opinlon that the person named in the complaint has
engaged in or-ls engsging in the unfair labor pracstice, then
the Board shall state 1te Eindings of fact and shell 1asus an
order dismigsing the complaint.

Wi REChHHEHEEH ORGDER

It 15 herebhy ordered that' the abeve captioned Tnfair
Labor Practice charges of Teamsters Lecal 159 sacainst the
City of Billinge be Aismissed;

WEs GPECIAL HOTICE

Exceptions to thess Findings o Fact, Conclusions of Law
and Recomménced Order may be' £ilsd within twenty {23) days of
gervice tharact. If no exceptichs: are filed, thia
recosmanded opder shall becomes the Einel order of the Board
of  Peargonnel Appeals. Address excepticns te the Hansd of
Perponnel Appesls, P.0. Box 1728, Helsna, Montarse S53s824-1723.

11




10

iR

12

13

14

15

16

17

18

1%

-

21

8

5

:&f
CATED AND ENTERED this day of June, 1989,

BOARD 2% PEASONNEL APRFEALS

7 e ——

APLA L, PLOWMAN
Hearing Examinat




